
Electronic copy available at: http://ssrn.com/abstract=1489612

1I am indebted to Susan Cameron, Lorenzo Casini, Sabino Cassese, Kate Fitz Gibbon,
Sharon Flescher, Timothy Potts, Amelia Borrego Sargent and Vivian Wang for criticism and
suggestions.

2 Perry T. Rathbone, “Influences of Private Patrons: The Art Museum as an Example,” in
The American Assembly, The Arts and Public Policy in the United States (1984) p. 51. 

3 Id. at pp. 39-41.
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THE AMERICAN ART SYSTEM
 AND THE NEW CULTURAL POLICY

John Henry Merryman1 

Indeed, it would be hard to overestimate the importance of the
private collector in the life of the American art museum.2

American art museums are unique in the world. . . . [T]he private
sector, not the operation of the state, brought these institutions into
being. . . .Generally speaking, in contrast to American museums,
the European museum is in every sense a public institution3 

*******************

The first part of this article describes the unique American art
system and contrasts it with art systems in other countries. The second
part describes the New Cultural Policy and its growing impact on the
American art system. The conclusion suggests that the New Cultural
Policy, inimical to the American art system, is also leading the entire art
world in the wrong direction. We begin with the notion of an art system.

ART SYSTEMS

An “art system” is a social construct that includes art players, art
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4This “art system” notion is for many purposes similar to the more familiar “art world”
described by Howard S. Becker in Art Worlds (1982).  Although they only incidentally use the
term in their excellent comparative study, Joan Jeffri and Yu Ding, Respect for Art: Visual Arts
Administration and Management in China and the United States (2007) cover much of the same
ground.  Joseph Alsop uses the term “art system” in his remarkable book: The Rare Art
Traditions: The History of Art Collecting and Its Linked Phenomena Wherever These Have
Appeared (1982). Alsop’s “art system” concept refers to his group of eight “by-products of art”
at pp. 15-24 and passim.  Niklas Luhmann, Art as a Social System (2000), despite its promising
title, turns out to be part of an attempt to “elaborate a theory of society” (p.1) far removed from
the empirical description and comparison of art systems.

5 See, e.g., Italian Penal Code Art. 733 and Paola Poggi, “La tutela penale dei beni
culturali” in I beni culturali: tra interessi pubblici e privati (Giovanni Cofrancesco ed. 1996) p.
181

6See “The Retention of Cultural Property,” 21 U.C.Davis L. Rev.122, republished in
Merryman, Thinking About the Elgin Marbles: Critical Essays on Cultural Property, Art and
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supporters and a paradigm.4 In the visual arts, the players are people and
institutions whose lives are centrally concerned with works of art:
principally artists, collectors, dealers and auction houses, museums, art
historians, ethnologists and archaeologists. Supporters (the interested
public, patrons, foundations, corporations and the state) provide moral
and material support to the players.  The paradigm is the underlying set
of assumptions and attitudes that direct the ways players and supporters
think and act. 

Two contrasting paradigms dominate the world’s visual art
systems: public and private. In the public paradigm, the visual arts are a
governmental responsibility. The government trains and subsidizes
artists. The government establishes and funds museums and controls
their programs and operations. Collectors and the art trade live and
operate in a state regulatory environment. If they are permitted to
possess and deal in important works they are subject to government
restrictions. Mistreatment of an important work of art is a criminal
offense.5 Owners must register major works and inform government
authorities when they are to be sold or moved. Their owners may not
export them without government permission.6 During the twentieth
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Law 170 (2d ed 2009)(hereinafter Critical Essays). For an instructive illustration of
governmental supervision of the private art sector in action see the case of Beyeler v. Italy,
Application No. 33202/96, European Court of Human Rights, Judgment of 5 January 2000,
reproduced in John Henry Merryman, Albert E. Elsen and Stephen K. Urice, Law, Ethics and the
Visual Arts 122 (5th ed. 2007), hereinafter LEVA5.

7The tendency for source nations to enact such ownership laws accelerated after the
Hollinshead and McClain decisions, cited infra fn. 16, held that the unauthorized removal of
cultural property from Guatemala and Mexico, which had such laws, constituted theft subject to
the U. S. National Stolen Property Act.  
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century, many public paradigm nations enacted ownership laws
declaring that works of art and other cultural objects are property of the
State or the People.7 

In the private paradigm, artists learn to make art and achieve
recognition without governmental support or certification. Private
dealers and auctioneers sell and collectors acquire, enjoy and dispose of
works of art, including major works of great cultural importance,
without governmental supervision or assent. Art museums are private
institutions founded and sustained by collectors and supporters. They are
self-governing, with self-perpetuating boards of trustees that are
dominated by collectors. Their decisions and operations are largely free
of government supervision or control.    

One system paradigm builds down from the government; the other
builds up from a base of individual collectors. In one, art decision-
making power and responsibility are concentrated in the state; in the
other the power and responsibility are widely dispersed among the
players and supporters. One is hierarchical; the other is coordinate. One
is nourished by state funds; the other is nourished by private wealth.

Every existing visual art system differs from every other in some
important respects, and none of them strictly conforms to either



8“Most museums lie somewhere between the extremes of purely public and purely private
museums,” Frey & Meier, “The Economics of Museums” in Handbook of the Economics of Art
and Culture 1029 (Victor A. Ginsburgh and David Throsby, eds. 2006).

9See Frederick Dorian, Commitment to Culture: Art Patronage in Europe; Its            
Significance for America (1964); The Patron State: Government and the Arts in Europe, North
America, and Japan (Milton C. Cummings, Jr. And Richard S Katz, eds. 1987); Nicholas M.
Pearson, The State and the Visual Arts : A Discussion of State Intervention in the Visual Arts in
Britain, 1760-1981 (1982). 

10 “Most industrialized nations and many of the so-called developing ones have cabinet-
level ministries of culture. Poland, Denmark, Argentina, Haiti, and France are among the highly
diverse examples. . . . The European Economic Community has a Commissioner of Cultural
Affairs; and the European ministers of culture meet regularly on a monthly or bi-monthly basis
to discuss their differences and possible modes of comparison.” Michael Kammen, “Culture and
the State in America,” J. of American History Vol. 83, No. 3 (Dec. 1996), p. 807.   
 

11Karl E. Meyer, The Art Museum: Power, Money, Ethics–A Twentieth Century Fund
Report 64 (1979). 
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paradigm.8 Most art systems, however, favor one or the other and can
fairly be characterized either as publicly oriented with private variations
or fundamentally private with public variations. In most nations the
visual art systems are in this sense “public,”9 as they are in the United
Nations, the European Union, the Council of Europe and other
international organizations.10  The American art system is different.  

The American Art System

No other country has anything like our system of cultural
patronage, which indiscriminately mixes private and public
monies, direct and indirect subsidies, and funding by agencies at
every level of government.  The system is a fair reflection of the
American wariness of–and inexperience with–official arts
patronage.11  

The United States is the most prominent, perhaps the only, true
example of a basically private art system. The government does not



12Dick Netzer, “Cultural Policy: An American View,” in Handbook of the Economics of
Art and Culture 1223, 1237 (Victor A. Ginsburgh and David Throsby, eds. 2006) cited herein as
Handbook. A major exception occurred in the 1930's, during the Great Depression and the New
Deal, when the Federal Art Project, a division of the Works Progress Administration, provided
employment to more than 5,000 artists. The FAP was terminated in 1939. For an account, see
Laura Hapke, Labor’s Canvas: American Working Class History and the WPA art of the 1930"s
(2008). The Alaska Contemporary Art Bank is a more current exception, in that one of its
purposes is to “provide support to professional artists in Alaska through purchase of their work.”
See its site at  ”<http://www.eed.state.ak.us/aksca/gallery_3.htm> 

13 In J. Mark Davidson Schuster. Supporting the Arts: An International Comparative
Study (1985) the author compiled statistics and related information from eight nations: Canada,
France, Germany, Great Britain, Italy, Netherlands, Sweden, and the United States. At p. 54 the
author concluded that:

[T]he overall picture is clear.  With the exception of the United States, where private
support is an extremely important source of funding for the arts, and Canada and Great
Britain, where some elements of private support are important, private support from
individuals, corporations, or foundations is very small. p. 54.

Two art museum charts on p. 66 are particularly interesting.  One indicates the percent of
museum operating income from private donations and earned income.  Italy and France showed
none, Great Britain 10%, West Germany 17%, Canada 30%, Sweden 32% and the US nearly 90
%.  The other chart shows the percent of operating income from government support.  Here the
US is least, with 13%, while the others range from Sweden’s 70% to Italy’s and France’s 100%.
For Eueopean Union museums the European Group on Museum Statistics (EGMUS) web site: 
http://www.ne-mo.org/fileadmin/Dateien/public/service/guidemuseumstatistics.pdf is an
extremely useful source of data.

14 Rachel Derkits, Fine Art Museums in the United States: A Survey on Acquisitions, 
student paper in author’s files (May, 2005); Another source states that “About 80 percent of new
acquisitions at American museums now come through donations.”
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provide professional training or financial support to visual artists.12 
Most American art museums, including most of the most important ones,
are private institutions, mostly funded by private donations and self-
generated income (from admission fees, museum stores and restaurants,
the sale of exhibition catalogs and copyright permission fees).13 Their
collections consist principally of objects donated by collectors or
purchased with monetary gifts and bequests from collectors and other
private players and supporters.14 Collectors typically build their



http://www.nytimes.com/2006/09/13/arts/design/13gift.html)

15In both systems the symbiotic relationship between collectors and dealers has
established new fields of collecting that influence artists and are later taken up by art museums.
African and Oceanic art, which strongly influenced Matisse, Picasso and the German
Expressionists, are the most obvious examples. See Jack Flam, Matisse: The Man and His Art
(1986) pp. 173, 181; Lawrence Madeline and Marilyn Martin (eds.), Picasso and Africa (2006). 
The artists’ access to African and Oceanic art was by way of the Trocadero Museum in Paris,
founded in 1878 by ethnographer Ernst Hamy and explorer Alphonse Pinart. The sequence
seems to have been first the explorers/collectors, next the ethnographic museum, then the artists,
and then the art museum. Although controversial, the exhibition catalog for a 1984 Museum of
Modern Art show: William Rubin, Kirk Varnedoe & Philippe Peltier, “Primitivism” in 20th

Century Art: Affinity of the Tribal and the Modern (1984) is a major scholarly treatment of the
crucial influence of the tribal arts on modern painters and sculptors. 

16The decisions in U.S. v. Hollinshead, 495 F. 2d 1154 (9th Cir. 1974) and U.S. v.
McClain, 545 F. 2d 988 (5th Cir. 1977) and 593 F. 2d 658 (5th Cir.1979); U.S. ratification of the
1970 UNESCO Convention; enactment of the 1983 Cultural Property Implementation Act; and
significant expansion of U.S. Customs activities have combined to restrict American collectors,
museums and art trade participation in the importing side of the international trade in art and
antiquities. Purely internal art world activities in the United States are still relatively
unregulated, as are art exports. See discussion of the New Cultural Policy, infra. 

17 Historically, American museums have been widely admired abroad for their emphasis
on education. Thus, after a cross-country tour of American museums in the 1950s, an Austrian
art historian and museum educator opined: “the real contribution which America has made in the
field of museums lies . . . in the creative educational aim of its museums.” Ferdinand Eckhardt,
“American Museums Seen Through the Eyes of a European,” 12 College Art J. 131, 133 (1953).
Today, however, the contrast is less pronounced, as museums large and small have active
education departments and advertise a variety of outreach programs on their websites.  
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collections through art market transactions and in this sense are
dependent on the existence of dealers and auction houses.15 Collectors
and the art trade have until recently been unregulated,16 and they still are
free to trade in and export virtually all forms of art, including antiquities
found on private land. 

American art museums compare favorably with those in other First
World nations in their number and variety, in the richness of their
collections, in the quality of their exhibitions and publications, in the
extent of their outreach to the public17 and in the prodigality of their



18Netzer, cit. supra n. 10; Milton H. Cummings Jr., “Government and the Arts: An
Overview’” in Public Money and the Muse 31-79 (Stephen Benedict, ed. 1991). One important
study calls American museums “half private, half public” Karl E. Meyer, The Art Museum:
Power, Money, Ethics–A Twentieth Century Fund Report 43 (1979).
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finances. Any attempt at comparative evaluation of the two kinds of art
systems would be hopelessly complicated by the ways in which each of
them varies from its paradigm.18 

We can, however, describe and evaluate the principal ways in
which the American art system varies from the private paradigm. The
most commonly mentioned American deviations from the private art
system paradigm are the existence of important governmental museums,
direct governmental support through the National Endowments for the
Arts and the Humanities and other federal and state government
programs, and indirect subsidies to collectors and museums through the
tax system. 
 

Governmental museums. Although  most American art museums
are private non-profit entities, important governmental museums also
exist at the federal and local levels. Most of them, however, were
originally established at the instigation of, and endowed with gifts of art
and money by, private collectors. As examples, at the federal
government level the Smithsonian Institution was established by a
legacy from James Smithson (an Englishman), the National Gallery of
Art was endowed by Andrew Mellon and the Hirshorn Museum by
Joseph Hirshorn. At the local level, San Francisco maintains three
privately endowed governmental museums: the DeYoung Museum,
established and endowed by M.H. DeYoung; the Legion of Honor
Museum, of which Alma de Bretteville Spreckels was the principal
benefactor; and the Asian Art Museum, established with major gifts
from Avery Brundage. 
  

Even though they are government owned and supported, these
museums live in an art system that is dominated by private museums,



19For example, at this writing the Board of Trustees of the National Gallery of Art
includes four ex officio members: the Chief Justice of the United States; the Secretary of State;
the Secretary of the Treasury; and the Secretary of the Smithsonian Institution, and five “private”
members: Victoria P. Sant, Sharon Percy Rockefeller, John Wilmerding, Mitchell P. Rales, and
Frederick W. Beinecke. Ms. Sant is President of the Museum and Mr. Wilmerding is Chairman
of the Board of Trustees.

20For example, the Asian Art Museum of San Francisco is supported by the Asian Art
Museum Foundation, the Society for Asian Art, the Museum Society, the Museum Society
Auxiliary and the Connoisseurs Council, in addition to devoted individuals.  Compare the late
20th century establishment of similar non-governmental support organizations in France (Société
des Amis du Louvre and  Cercle Louvre Entreprises), Italy (Amici degli Uffizi) and Spain
(Fundacion de los Amigos del Museo del Prado).  

21 There is some overlap in the programs of the two agencies. In particular, the NEH has
helped finance a number of major traveling exhibitions of antiquities and works of art.  See the
Timeline in “Who We Are” at <http://www.neh.gov/whoweare/index.html> 

22Creation of the NEA and the NEH was opposed by people who saw them as the
entering wedge of a cultural ministry that they feared would lead to politicization and
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with which they compete for acquisitions, for traveling shows, for
professional staff, for trustees, for individual and corporate donations
and government and foundation grants, and for public attention and
attendance. This has led government museums to adopt attributes of the
private art system paradigm. They have governing boards that include
private collectors and supporters, as well as ex officio government
official members.19 They establish private support organizations to
encourage gifts and to enlist volunteers who help perform a variety of
other support functions.20 The directors and professional staff of these
museums identify with their private museum counterparts and participate
with them in the Association of Art Museum Directors (AAMD), the
Association of Art Museum Curators and the American Association of
Museums (AAM), which themselves are private associations. 

Direct public support for the visual arts. The United States
government has never had a ministry of culture, but it does have the
National Endowment for the Arts (NEA) and the National Endowment
for the Humanities (NEH),21 which were established in 1965.22 Reading



bureaucratization of the cultural sector. See e.g.  Michael Macdonald Mooney, The Ministry of
Culture: Connections among Art, Money and Politics (1980); Edward C. Banfield, The
Democratic Muse: Visual Arts and the Public Interest (1984). “The painter John Sloan said that
he would welcome a ministry of culture because then he would know where the enemy was.”
Michael Kammen, “Culture and the State in America,” J. Of American History Vol. 83, No. 3
(Dec. 1986) p. 793.  The debate was revived in 1989-90 by Senator Jesse Helms’s exploitation of
public reaction to offensive works displayed in exhibitions partially funded by the NEA. See
Kammen at pp. 794-813 and “Culture and Democracy: Social and Ethical Issues,” in Public
Support for the Arts and Humanities (Andrew Buchwalter ed. 1992). For an enlightening
account of the NEA’s trajectory see Alice Goldfarb Marquis, Art Lessons: Learning from the
Rise and Fall of Public Arts Funding (1995).  

23 From the NEA’s home site:  http://www.nea.gov/about/Facts/AtAGlance.html, last
visited September 31, 2007.

24 The NEA’s annual appropriation reached its high of $175, 954,680 in 1992, sharply
declined to less than $100 million in 1996-2000 (for an explanation of the decline see National
Endowment for the Arts v. Finley, 524 U.S. 569 (1998) and Sullivan, “Subsidies for Indecent
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its self-description, one might assume that the NEA, in particular, is a
major player in the American visual art system:

The National Endowment for the Arts is the largest annual funder
of the arts in the United States. An independent federal agency, the
National Endowment for the Arts is the official arts organization of
the United States government....The Arts Endowment has made
America a better place to live. Before the establishment of the
National Endowment for the Arts in 1965, the arts were limited
mostly to a few big cities. The Arts Endowment has helped create
regional theater, opera, ballet, symphony orchestras, museums and
other art organizations that Americans now enjoy. In its 40-year
history, the National Endowment for the Arts has awarded more
than 120,000 grants that have brought art to Americans in
communities large and small.23 

Actually, however, the NEA, with its annual budget of less than $150
million for all of the arts,24 is a minor force in the American visual arts



Art,” 20 Legal Times No. 44 (March 30, 1998)) and then began to recover, reaching $124,561,84
in 2007. Americans for the Arts, Arts Facts. . . National Endowment for the Arts,
<www.AmericansForTheArts.org>  The NEA is required by law to pass on 40% of its
appropriation to state arts councils.  It divides the remainder of its appropriation among 14 of
what it calls “disciplines,” including Arts Education; Dance; Design; Folk and Traditional Arts;
Literature; Local Arts Agencies; Media; Museums; Music; Musical Theater; Opera; Presenting;
Theater; and Visual Arts.

25The role and influence of the NEA are accurately summarized in Netzer, supra n. 10, at
1229-33. 

26Data published by the U.S. Department of Commerce show that American art dealers
had sales of well over $4 billion in 2002. U.S. Department of Commerce, “Other Miscellaneous
Store Retainers: 2002," 2002 Economic Census, Retail Trade (October 2004).  This figure does
not include sales at art auctions or sales by private dealers, each of which would alone have far
exceeded the total NEA appropriation for the visual arts for that year.

27 Private giving to the arts, culture and humanities category totaled $13.99 billion in
2004, according to a Congressional Research Service Report to Congress: Susan Boring, Arts
and Humanities: Background on Funding, Order Code RS20287 (February 16, 2006),

28The NEA’s most visible public art impact came from its “Art in Public Places” program
(APP), a matching grant activity that resulted in some remarkable outdoor art, beginning with the
Alexander Calder “La Grande Vitesse” sculpture in Grand Rapids, Michigan.
http://www.nea.gov/about/40th/grandrapids.html. Many other APP projects, however, were less
successful, and eventually the APP program was terminated. Its decline and fall are vividly
described in Marquis, supra n. 22 at pp. 191ff.  Cf.  Ronald Lee Fleming, “Public Art for the
Public,” Public Interest, April 1, 2005, p. 55.

10

system (although it may have had a more substantial impact on other
arts, particularly dance, music and theater).25 Its influence is trivial by
comparison with the activity of collectors and the art trade in the primary
and secondary art markets26 and the value of charitable gifts to
museums.27 The NEA’s greatest impact may be symbolic: it represents
to a world accustomed to ministries of culture that the United States, too,
officially recognizes and supports the arts.28 

When it created the NEA Congress instructed it to give each state
$50,000 to study the feasibility of establishing an “arts council.”  From
this modest beginning, with its continuing funding under the NEA and



29Marquis, op. cit. supra n. 22, pp. 86ff. describes the creation and rapid growth of the 56
state and jurisdictional arts councils, Their representation organization is the National Assembly
of State Arts Agencies, whose web site is <http://www.nasaa-arts.org/aoa/aoa_contents.shtml>. 
Nina Friedlander Gibbons, The Community Arts Council Movement (1982) describes the local arts
agency movement. 

30 The IMLS was established by the Museum and Library Services Act of 1996, which
brought under one roof the former Institute of Museum Services and the former Library
Programs Office.  The IMLS’s mission is “to create strong libraries and museums . . . work[ing]
at the national level and in coordination with state and local organizations to sustain heritage,
culture, and knowledge; enhance learning and innovation; and support professional
development.”  The IMLS is the primary source of federal funds for the nation’s libraries and
museums, although funds are not equally distributed between the two categories.  In each of the
last ten years, the IMLS’ annual appropriations to museums have been only 13-15% of its
appropriations to libraries.  In fiscal year 2008, for example, libraries received $199,963,000,
while the 17,500 museums shared only $30,445,000.

31 The 1975 Art and Artifacts Indemnity Act authorizes the Federal Council on the Arts
and Humanities to reduce the costs of insurance for American museums borrowing objects from
abroad as part of traveling exhibitions. As of 2008, the NEA, which administers the indemnity
program, estimates that the indemnity agreements have aided 900 exhibitions and saved
American museums nearly $250 million in insurance premiums since its inception.  In December
2007 the Act was amended to establish a parallel domestic indemnity program.  As a result, up to
$5 billion of total coverage is now available for domestic exhibitions taking place at one time,
with a maximum indemnity of $750 million for a single exhibition.

32The federal charitable deduction provision is Internal Revenue Code §501 (c )(3). The
deduction applies to gifts to other cultural (music, dance, literary, etc.) and to religious,
educational, health and social welfare non-profits as well as to the visual arts. Stanley Surrey, in
Pathways to Tax Reform (1973), established the practice of treating taxes foregone by the
charitable deduction as a “tax expenditure.” There is general agreement among economists that
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other sources, arts councils have multiplied at the state and local levels.29 
The federal government also provides direct support to art museums
through the Institute of Museum and Library Services (IMLS)30 and the
Art and Artifacts Indemnity Act.31 

Tax Incentives. Since it was established in 1917 the charitable
deduction has been a significant feature of the American federal and
state income and death tax systems. It provides that the value of a gift to
a qualifying nonprofit institution32 may be deducted from the donor’s



the tax expenditure for the arts in the U.S. is substantially greater than direct government
support.  Attempts to calculate the exact size of the tax expenditure, however, have provided
widely varying results. Thus O’Hare and Feld, “Indirect Aid to the Arts,  Annals of the American
Academy of Political and Social Sciences (1984) vol. 471, pp.132-143, estimated the tax
expenditure for the arts in 1973 to have been $458 million.  Economist Herbert Stein estimated
the tax expenditure on the arts to be $1.25 billion a year in 1997:
http://query.nytimes.com/gst/fullpage.html?res=9D00E4D71530F930A35754C0A961958260&s
cp=3&sq=herbert+stein&st=nyt and economist Tyler Cowen estimated the tax expenditure to be
$26-41 billion in Good & Plenty: The Creative Successes of American Arts Funding (2006), p.
34. For an excellent discussion of the charitable deduction see J. Mark Schuster, “Tax Incentives
in Cultural Policy” in Handbook, cit. supra n. 12 at pp. 1254ff.

33 Alan L. Feld, Michael O’Hare, and J. Mark Davidson Schuster,  Patrons Despite
themselves: Taxpayers and Arts Policy (1983).  For additional reading in the critical literature
see Dick Netzer, The Subsidized Muse: Public Support for the Arts in the United States (1978);
Stephen Benedict (ed.), Public Money and the Muse (1991); Ralph A. Smith and Ronald Berman
(eds.), Public Policy and the Aesthetic Interest (1992); James Heilbrun and Charles M. Gray, The
Economics of Art and Culture (2d. Ed. 2001). 

34 A growing number of foreign State-funded museums exploit the American charitable
deduction by establishing private U.S. non-profit organizations that solicit tax deductible gifts
from U.S. taxpayers. See the web sites of the American Friends of the British Museum,
American Friends of the Israel Museum, American Friends of the Louvre, American Friends of
the Tate, American Friends of the Uffizi, etc.
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taxable income (not from the tax) or, if the charitable gift is
testamentary, from the donor’s taxable estate. Income from museum
income-producing activities, such as museum stores, is exempt from
income taxation.  Museum land and buildings are typically exempt from
local property taxes. 

Such favorable tax treatment, of which the indirect subsidy to
collectors and museums from the charitable deduction is particularly
significant, is generally agreed to be a major factor in the considerable
growth of American museum collections and facilities. The charitable
deduction is criticized by scholars but is energetically defended by its
beneficiaries, and its life does not at this writing seem to be in danger.33  
Other major nations have flirted with the charitable deduction,34 but “In



35Schuster, op. cit. supra n. 12, p. 55. 
36Dick Netzer, “Cultural Policy: an American View,” in Handbook cit. supra n. 12,  vol.

1, p. 1241 (2006). 

37 The state attorney general typically has jurisdiction to oversee museums and remedy
their misdeeds, but that jurisdiction is seldom exercised, for reasons explained in Merryman,
“Museum Ethics,” 1 Art and Museum Law J. 93-103 (2006), reprinted in Critical Essays at p.
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the United States tax expenditures are a significant source of indirect aid
to the arts, whereas in the other countries their impact is marginal.” 35

One very important effect of the charitable deduction is to give art
collectors and other donors the power to affect how public funds, in the
form of tax expenditures, will be spent to build, operate and acquire
works of art for private museums:  

deductibility for tax purposes transfers decision-making power
regarding the allocation of resources in matters of public concern
from government to givers. ... the prevalent American view of
subsidy in this form appears to be that it is the ultimate
decentralization of choice regarding who and what is subsidized. 
Americans generally see this not as the rich deciding on who and
what receives subsidy at government expense, but as the only
practical way to shift the decision-making from bureaucracies and
politicians to a vastly larger number of individuals.36 

This “ultimate decentralization of choice” to individuals and away from
“bureaucracies and politicians”is combined with an analogous 
“decentralization of choice” to private art museums, which are for most
purposes autonomous institutions. Each such museum is a kind of art
mini-state whose policies and practices are governed by its own
independent board of trustees, which is typically dominated by collectors
and is generally unburdened by government regulation.37  



568. An earlier catalog of uncorrected museum misdeeds appeared in “Are Museum Trustees
and the Law Out of Step?” ARTnews, pp. 24-27 (Nov. 1975), reprinted, with a “Note on Museum
Trustees” and some related correspondence in Critical Essays, at p. 445. The American
Association of Museums, a private organization of which most U.S. museums are members, has
an accreditation program that has a mild regulatory effect, which amounts to museums
accrediting museums. 

38 Stannley N. Katz, “Influences on Public Policies in the United States” in The American
Assembly, The Arts and Public Policy in the United States (1984) p. 36.

39 See generally Charles Wolf, Jr., Markets or Governments: Choosing between Imperfect
Alternatives (2d ed. 1993); and cf.  Chapter Two of John E. Chubb and Terry M. Moe, Politics,
Markets and American Schools (1990). As used in these and other similar studies, “markets”
refers to the entire area of private, non-governmental choice.  

40 “[T]he American art museum universe is more like the Milky Way than the solar
system.” Karl E. Meyer op. cit. supra at 58.  One possible effect of the dispersal of choice is to
establish multiple opportunities for experimentation of the same kind as, but vastly more widely
distributed than those suggested in a famous passage in which Mr. Justice Brandeis, dissenting in
New state Ice Co. v. Liebmann, 285 U.S. 262 (1932), wrote of American federalism that:
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One possible way to describe this aspect of the American art
system is to say it shows that the United States lacks a national art
policy, to which one commentator responded that “to have no policy is
to have a policy,” adding: “we have made a decision...to leave to private
and local institutions the determination of the decisions most overtly
affecting the creation and conduct of cultural institutions.”38

Thus the American art system might be summarily contrasted with
public art systems along two principal dimensions. First, the American
system strongly favors private choice over government choice.39 By
encouraging individual donations to museums through the charitable
deduction the US government not only permits but actually, if indirectly,
subsidizes choices made by the art collector, the art market and art
museums. Second, the American art system exemplifies an extreme
dispersal of choice over the selection, acquisition, possession, care and
use of works of art, as contrasted with the centralization of choice in
public art systems.40 



It is one of the happy incidents of the federal system that a single courageous state may,
if its citizens choose, serve as a laboratory; and try novel social and economic
experiments without risk to the rest of the country. 

41 Hague Convention for the Protection of Cultural Property in the Event of Armed
Conflict, The Hague, 14 May 1954. The Convention and its first (1954) and second (1999)
Protocols are set out in LEVA5 at pp. 65ff.

42In “The Public Interest in Cultural Property,” 77 Calif. L. Rev. 339 (1989), republished
in Critical Essays 142, and “The Nation and the Object,” 3 Int. J. Cult. Prop. 61 (1994),
republished in Critical Essays 206. 

43 The text expresses a widely held assumption, which I share [see my “The Refrigerator
of Bernard Buffet,” 27 Hastings L. J. 1023 (1976), reprinted in Critical Essays 405] that
preservation of art is socially important. For an interesting challenge to that assumption see
Adler, “Against Moral Rights,” 97 Calif. L. Rev. 263 (2009).  

15

There is general international acceptance in the art world of the
notion that works of art are part, in the eloquent words of the 1954
Hague Convention,41 of “the cultural heritage of all mankind.” 
Elsewhere I have attempted to translate this grandiose notion into the
social concerns of visual arts policy as “preservation, truth and access.”42

Briefly, society has an interest in preserving works of art,43 in learning
from them and in making them accessible to scholars for study and to
the public for education and enjoyment.  How well does the American
system’s widespread dispersal of private choice serve such social
concerns?

It might appear that the American system leaves works of art at
risk by permitting dealers and auctioneers to sell and collectors to
acquire, own and dispose of them without significant official oversight.
Great works that are monuments of art history may be held in private
hands without any legal requirement, other than the artist’s moral right,
of care in their treatment. Nor is there any legal obligation that privately
held art works be made available for study by scholars or accessible for
public enjoyment.



44 California enacted the first American moral right statute as the California Fine Art
Preservation Act, Cal. Civ. Code §987, in 1979, and similar legislation was subsequently
adopted in other states. In 1990 Congress enacted a much more limited moral right as the Visual
Artists Rights Act, U.S. Code §602. The extent to which the state moral right statutes have been
pre-empted by the federal legislation has not been fully resolved as this is written.  

45 The American version is described and compared with the more virile and enduring
moral right in other nations at pp. 419-499 of LEVA5. 

46 Cal. Civ. Code §989, enacted in 1982. 

47Joseph L. Sax, Playing Darts with a Rembrandt (1999). 

48Id. pp. 1-47.
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The anemic American version of the moral right44 enables the
artist, during her lifetime, to assert her interest in the integrity and
paternity of the work of art after it leaves her hands.45 The only other
American legal restriction on the treatment of works of art in the hands
of an owner other than the artist is California’s Cultural and Artistic
Creations Preservation Act,46 which states that “The Legislature hereby
finds and declares that there is a public interest in preserving the
integrity of cultural and artistic creations.” The statute gives non-profit
art organizations standing to “commence an action for injunctive relief
to preserve or restore the integrity of a work of fine art” if it is “of
recognized quality, and of substantial public interest.” A search found no
application of this statute in any decision by any court.  

In Playing Darts with a Rembrandt47 Professor Sax addressed this
concern, suggesting that the presence of important works in the stocks of
American dealers and auction houses and in private collections exposed
them to excessive risks and unduly limited access by scholars and the
public. He described a number of troubling events and practices48 and
concluded that “Conventional notions of ownership and dominion are
unable to provide adequately for public access, openness, and



49Id. p. 197.

50Id. p. 198.  In a response to Sax’s book, Lior Jacob Strahilevitz, “The Right to Destroy,”
114 Yale L. J. 781 (2005) presents “a qualified defense of an owner’s right to destroy valuable
resources” including, at pp. 826-30, works of art. Cf. Edward J. McCaffery, ”Must We Have the
Right to Waste?,” in New Essays in the Legal and Political Theory of Property 76 (Stephen R.
Munzer ed., 2001).  Compare Adler, cit. supra n. 43.

51 Sax at p. 7. 

52  Dario Gamboni, The Destruction of Art: Iconoclasm and Vandalism Since the French
Revolution (1997); Julius Held, “Alteration and Mutilation of Works of Art,” 62 South Atlantic
Quarterly 1 (Winter 1963); Avis Berman, “Art Destroyed, Sixteen Shocking Case Histories,”
Connoisseur, July 1989, 74; Patricia Failing, “The Case of the Dismembered Masterpieces,”
ARTnews, September 1980, p.71.

53  “[T]he value that collectors and art markets create have been in most cases the only
reasons that much of the world’s art has survived.  This has been a phenomenon since Roman
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preservation.”49 and that the fate of such objects “should not be at the
mercy of purely private will.”50 

Sax provided no examples of American owners actually playing
darts with their Rembrandts. He discussed Graham Sutherland’s portrait
of Winston Churchill, which Churchill and his wife detested and
eventually burned; the unfinished Diego Rivera mural demolished by the
Rockefellers, who had commissioned it; the French collector Groult
who, a French dealer said a collector friend told him (double hearsay),
had threatened to burn his collection, but didn’t; a Toulouse-Lautrec
painting that the same French dealer said another dealer told him that the
previous French owner had shot with a gun (double hearsay again); and
the Japanese collector Ryoei Saito, who said he wanted his Renoir and
van Gogh to be cremated with him, but later said it was a joke.51 There
are of course many examples of the deliberate or negligent destruction of
art works,52 but what most of them show is that works of art are in much
greater danger from war, political and religious zeal, and vandalism than
from collectors, dealers or museums.53



times and has preserved at least something in the face of history during which gold, silver, and
bronze objects were regularly melted down for state debts and cannons.”  E. V. Thaw, “The Art
of Collecting,” The New Criterion, December 2002,  p. 16.

54 Questions which arose about the propriety of this practice in connection with the 1999
“Sensation” exhibition at the Brooklyn Museum are discussed in New York Times articles
available at 
http://query.nytimes.com/gst/fullpage.html?res=9C0CE5D6123EF932A35753C1A96F958260&s
ec=&spon=&pagewanted=1
http://query.nytimes.com/gst/fullpage.html?sec=travel&res=9801EED91F3DF930A3575BC0A9
669C8B63

55 The AAM Code of Ethics states that: “Disposal of collections through sale, trade, or
research activities is solely for the advancement of the museum's mission. Proceeds from the sale
of nonliving collections are to be used consistent with the established standards of the museum's
discipline, but in no event shall they be used for anything other than acquisition or direct care of
collections.”
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It is also true that, as Sax stated, American possessors of important
works of art commonly make them available for exhibition and study.
Such exposure provides prestige to the lender and adds value to works
that are lent, shown and published. At any moment one will find a
variety of important works from private American collections exhibited
at major museums in the United States and abroad. Occasional museum
exhibitions consist entirely of objects from single private collections,54 
Still, American collectors have no legal obligation to make the contents
of their collections known or to make them available for scholars to
study or the public to enjoy. 

In public art systems, works in museum collections are commonly
classified as “inalienable public property,” with the rigorous prohibition 
of deaccessioning that such a classification implies. American museums,
on the contrary, are relatively free to remove and sell or trade works
from their collections. There are no legal restraints on deaccessioning,
although both the American Association of Museums55 and the



56 The November 2007 AAMD Position Paper on Art Museums and Deaccessioning
provides: “There are two fundamental principles that are always observed whenever an AAMD
member art museum deaccessions an object: The decision to deaccession is made solely to
improve the quality, scope, and appropriateness of the collection, and to support the mission and
long-term goals of the museum; Proceeds from a deaccessioned work are used only to acquire
other works of art—the proceeds are never used as operating funds, to build a general
endowment, or for any other expenses.”

57 Sax at p. 198.
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Association of Art Museum Directors56 have adopted influential policies
limiting the practice. Neither policy, however, requires that the
deaccessioned work go to another museum or that it remain within the
United States.  Typically the work will be publicly sold at auction free of
such restrictions and may be acquired by a foreign private collection.  

To establish an American regime of governmental authority over
important works of art in private hands would raise a number of
formidable issues, and it is difficult to imagine the creation of such a
regime that would not significantly compromise the private character of
the American art system.  In Sax’s words: “Any effort to find
solutions...is complicated by the difficulty of finding a substitute for the
precepts that govern ordinary ownership.”57 Rather than propose a legal
response to his book’s concern, Sax finally rested with his notion of
“The Collector as Steward”--a sort of noblesse oblige:

The model is the responsible collector who does not destroy and
who does not conceal his treasures. . . . Collectors have long
embraced the idea that owners of cultural treasures are only
temporary custodians. They exact great personal benefits from
their holdings, and often profit economically as well in other ways.
But they welcome experts and artists who want to study their
holdings.  They are commonly willing to lend their most important
works to responsible institutions that serve the general public and
through their philanthropy (often subsidized by the state) many,
perhaps most, of the greatest objects eventually find their way into



58id. at 201. This passage expresses a theme later employed by Sax in his article:
“Imaginatively Public: The English Experience of Art as Heritage Property,” 38 Vanderbilt J.
Transnat’l L. 1097 (2005).

59The San Francisco Chronicle of January 11, 1983, carried an Associated Press story
headlined “Wealthy Christian Smashes ‘Pagan’ Treasures to Bits.” The dateline was Fort Worth,
Texas:

Wealthy businessman Cullen Davis, a born-again Christian, destroyed more than
$1 million worth of gold, silver, jade, and ivory art objects because they were
associated with Eastern religions, evangelist James Robison said yesterday.
Robison told the Fort Worth Star Telegram that he and Davis used hammers to
smash the carvings, which Davis had donated last September to help Robison pay
off debts. The evangelist decided not to accept the gift after recalling a verse in
Deuteronomy: “The graven images of their gods shall we burn with fire: or it is
an abomination to the Lord thy God.” Robison said he considered Davis’ actions
“a good testimony for his Christian faith.”

60 Cal. Civ. Code §989.  The statute is briefly described in n. 42, above.

61On the Italian Fascist government and the arts see Giuseppe Palma, L’Intervento dello
stato nel settore artistico (1986); Marla Susan Stone, The Patron State: Culture & Politics in
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public institutions. . . . As one author put it, “some people feel that
they are no more than the fortunate, if provisional, trustees of
certain works of art, having no right to deprive others who
appreciate beautiful objects as much as they do themselves.”58

Sax is right in arguing that most collectors (and dealers and
museum personnel) act responsibly toward the works of art they possess,
but there are occasional outliers.59 Perhaps it should be possible for
responsibly interested parties to act to control them. California’s Cultural
and Artistic Creations Preservation Act60 provides a  model that, suitably
tweaked, might provide a workable private system of protection for
threatened works of art, but that must be the subject of another article.

What happens when public art systems go wrong? The twentieth
century examples of art under the Nazis and in the Soviet empire are still
fresh in human memory as this is written.61 In Germany, works by



Fascist Italy (1998).

62The Degenerate Art exhibition was recreated at the Los Angeles County Museum of Art
in 1991 as Degenerate Art: The Fate of the Avant-Garde in Nazi Germany, curated by Stephanie
Barron, who also edited the remarkable exhibition catalog.

63Emil Nolde is a famous example. He became widely known and successful in the 1920s,
and in 1931 he was appointed to the Prussian Academy of Art. Although he was an early party
member his art was declared degenerate by the Nazis and included in the Degenerate Art
exhibition, and his works were removed from German museums. In 1941 he was forbidden to
paint. The small watercolors called "Unpainted Pictures" he made secretly during this period
became well-known after World War II, when Nolde's significance was recognized in a number
of retrospective exhibitions.  A novel by Siegfried Lenz, The German Lesson (1986) is based on
Nolde’s experience during the Nazi period.
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Jewish artists were purged from the museums.  The notorious Entartete
Kunst (Degenerate Art) exhibition of 730 modern works by 112 artists,
insultingly displayed with vulgar captions, opened in June, 1937, and the
related confiscations continued into October of that year, resulting in the
seizure and removal of 5,000 paintings and 12,000 graphic works62 from
public and private collections. Artists in the Third Reich were expected
to produce works that supported Nazi militarism while projecting an
idealized version of German history and culture, a racially pure country,
depicting Jews as inhuman and inferior.  Non-conforming artists were
forbidden to make art and were not allowed to possess art materials.63 

In the USSR the state was at first less preoccupied with art.
Russians had been prominent early collectors of the works of Matisse,
Picasso and other foreign artists, and the works of contemporary Russian
Suprematist artists were admired and sought by foreign collectors.
Lunacharsky, the first cultural commissar, left Soviet artists free to
pursue their own artistic interests, and he cooperated in planning an
exhibition of contemporary Russian art in Berlin in 1922.  In the same
year, however, an “Association of Artists of the Revolution” announced
that it was their duty to “perpetuate the Revolution, the greatest event in
history, in artistic documents.” In subsequent years the evolution in
policy increasingly supported state use of artists and art as propaganda



64Hellmut Lehmann-Haupt, Art Under a Dictatorship 219-30 (1954).

65 But cf. Sinclair Lewis, It Can’t Happen Here: A Novel (1935).
. 

66 “New Cultural Policy” is a convenient title for a complex phenomenon that others have
described but not named. See especially Kate Fitz Gibbon, “Dangerous Objects: Museums and
Antiquities in 2008" (March 01, 2009) Available at SSRN: http://ssrn.com/abstract=1479424.
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tools in the pursuit of revolutionary goals. In 1932 all other artistic
organizations were officially disbanded and a lavishly supported official
union of artists controlled by Communist factions took their place.
“Socialist realism” was the officially dictated style, while art of other
kinds was fiercely repressed.64 

This kind of recent history makes Americans skeptical about state
control of the art system. Nazi Germany and the USSR are of course
extreme examples, but they were state-run art systems before they
became extreme. In America, most of the hundreds of independent
private art museums and the thousands of wealthy and influential
collectors and other active supporters who currently run the art system
would certainly oppose any effort to appropriate it for political purposes
or to impose official taste. Or so we would like to believe.65 That belief
has come to seem less realistic since the advent of what I call the New
Cultural Policy.

THE NEW CULTURAL POLICY66

The American art system has historically flourished in an art
market free of significant import and export impediments and a political
climate favoring private choice. Since the end of World War II and the
creation of UNESCO, however, a new kind of politics has taken shape in
the cultural property world. National art systems are under growing



67 UNESCO is the principal source of such instruments, which are available online at
http://portal.UNESCO.org/en/ev.php-URL_ID=13649&URL_DO=DO_TOPIC&URL_SECTIO
N=-471.html. 

68 A representative group of ethics codes is set out in LEVA5 at pp. 232ff.

69 The leading specialized journals are the International Journal of Cultural Property,
which began publication in 1992, and Art, Antiquity and Law, which first appeared in 1996. 

70 See the invaluable International Foundation for Art Research (IFAR)  Art Law &
Cultural Property Website: www.ifar, with two components: International Cultural Property
Ownership and Export Legislation (ICPOEL), which contains legislation governing the export
and ownership of cultural property from dozens of countries in the original language and in
translation; and Case Law and Statutes (CLS), an extensive body of primarily U.S. case law,
including both litigated cases and, notably, hard-to-find, out-of-court settlements, with links to
relevant U.S. statutes, foreign legislation and a glossary.

71 For representative expressions see Colin Renfrew, Loot, Legitimacy and Ownership:
The Ethical Crisis in Archaeology (2000); Neil Brodie, Archaeology, Cultural Heritage, and the
Antiquities Trade (2006); Patty Gerstenblith, “Controlling the International Market in
Antiquities: Reducing the Harm, Preserving the Past,” 8 Chicago J. Int. L. 169 (2007). I more
fully describe the archaeological establishment’s position in “Thinking About the Sevso
Treasure,”available at ssrn.org, WPS 1105584 (2008), republished in Critical Essays at p. 348.
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pressure to conform to an evolving set of international expectations.
These expectations are expressed in UNESCO’s international legal
instruments,67 in policies adopted by international organizations and
professional societies,68 in the practices of major art system players, in
positions taken by parties in international cultural property disputes, and
in the growing body of cultural property scholarship.69 I here refer to the
sum of these expectations as the New Cultural Policy (NCP). 

The energy that drives the NCP is supplied by three principal
sources: the cultural heritage policies of source nations, the professional
concerns of archaeologists and ethnologists, and UNESCO’s own cultural
program. These components are interrelated and mutually reinforcing:
most UNESCO member nations limit or prohibit the export of antiquities,
ethnographic objects and/or works of art.70 Interested professional groups,
most prominently archaeologists and ethnologists, actively support such
controls.71 Together, these nations and groups strongly influence the



72 Convention on the Means of Prohibiting and Preventing the Illicit Import, Export or
Transfer of ownership of Cultural Property, available online at  http://portal.unesco.org/en/ev.
php-URL_ID=13039&URL_DO=DO_TOPIC&URL_SECTION=201.html. The Convention is
also set out in LEVA5 at p. 178.

73 Article one of the Convention states: For the purposes of this Convention, the term
“cultural property” means property which, on religious or secular grounds, is specifically
designated by each state as being of importance for archaeology, prehistory, history, literature,
art or science [what else is there?] and which belongs to the following categories (here follows a
broadly inclusive list).  

74  Professor Paul Bator criticized the “blank check” rule at pp. 52-54 of his canonical
article “An Essay on the International Trade in Art,” 34 Stanford L. Rev. 275, 370 (1982), which
was later published as a monograph: Paul M. Bator, The International Trade in Art (1983) by the
University of Chicago Press. Citations to Bator herein are to the monograph. 

75 .The basic instruments that regulate international trade–the World Trade Organization
and European Union treaties–prohibit national impediments to international trade in “goods,”
including works of art. Both treaties, however, specifically exempt measures that “protect
national cultural treasures.” In Commission of the European Community v. Republic of Italy, the
European Court of Justice held that Italian legislation taxing export of works of art did not
“protect” them and accordingly violated the treaty. Since that case there has been no further
Commission or ITO action to control excessive national restrictions on trade in cultural property. 
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content and direction of UNESCO’s cultural program. 
 

The 1970 UNESCO Convention,72 a basic component of the NCP,
encourages each State Party to decide what to designate as “protected”
cultural property and what restraints to place on its “import, export and
transfer of ownership.”73 Any action contrary to those restraints is, under
the Convention, “illicit.” Other States Parties to the Convention are
obliged to recognize and enforce such restraints on the movement of
cultural property so designated. This gives every source nation a “blank
check:”74 whatever restrictions it chooses to adopt create obligations for
the other States Parties.   

So encouraged, source nation governments have not merely limited
the export of objects of major importance that might qualify as “national
cultural treasures.”75 They have declared state ownership and prohibited



76“Almost nobody has any idea what enormous, fantastic mountains of such ‘duplicates’
exist in the state-owned museums around the Mediterranean.  Italian archaeologists laugh
hollowly when newspapers report the theft of some ‘unique, priceless’ Etruscan vase.  They
know, but the public does not, how many thousands of these ‘unique, priceless’ vases they
already have in storage and quite literally don’t know what to do with.” Gordon Gaskill, “They
Smuggle History,” Illustrated London News, June 14, 1969 at p. 21. 

77 During expansion of the Athens subway for the 2004 Olympic Games, archaeologists
reportedly turned up 30,000 finds.  Hannah Hoag, “A New Olympic Battleground,” Discovery
Magazine (DEC. 3, 2003), available at  http://discovermagazine.com/2003/dec/a-new-olympic-
battleground/?searchterm=new%20olympic%20%20battleground.  

78 For examples of such legislation see the IFAR data base cited supra, n. 69.  The
problems created by source nation hoarding of art and antiquities, often euphemized as
“protection” of the nation’s cultural “patrimony” or “heritage,” are explored in Merryman, “The
Retention of Cultural Property,” 21 U. C .Davis L. Rev.477 (1988), reprinted in Critical Essays
170. 

79 Available at http://www.aamd.org/newsroom/documents/2008ReportAndRelease.pdf. 
The AAMD represents directors of major art museums in the United States, Canada and Mexico.
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the export of wholesale categories of artworks and antiquities, including
many that could not by any objective measure be considered “cultural
treasures.”76 Each year, for example, thousands of antiquities are newly
discovered in Greece.77 The great majority of them are surplus objects,
meriting no space in already well-supplied Greek museums or study
centers, and are consigned to storage. There, since Greek law prohibits the
export of all antiquities, they remain unavailable to collectors, museums,
scholars and viewers throughout the world.  Greece is only an example;
other source nations have adopted similarly retentive policies.78

In 2008 the Association of Art Museum Directors, bowing to NCP
pressure, issued a policy statement79 on acquisitions that crystallized a
group of related NCP propositions and affirmed the centrality of the 1970
UNESCO Convention. The statement:

Recognizes the 1970 UNESCO Convention as providing the most
pertinent threshold date for the application of more rigorous



80 The application of this provision to undocumented antiquities to produce “orphans:”
i.e. antiquities that museums should not acquire or borrow or show, is described in “Thinking
About the Sevso Treasure,” n.70 supra.     

81 Available at  http://portal.unesco.org/en/ev.php-URL_ID=13132&URL_DO=DO_
TOPIC&URL_SECTION=201.html

82 The force of this statement is weakened by its evident misunderstanding of basic
economics. Constricting the licit supply of antiquities, not “speculation,” is the main cause of
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standards to the acquisition of archeological material and  ancient art.
Widely accepted internationally, the 1970 UNESCO Convention helps
create a unified set of expectations for museums, sellers, and donors.

States that AAMD members normally should not acquire a work unless
research substantiates that the work was outside its country of
probable modern discovery before 1970 or was legally exported from
its probable country of modern discovery after 1970.80

Provides a specific framework for members to evaluate the
circumstances under which a work that does not have a complete
ownership history dating to 1970 may be considered for acquisition.

In its reference in this statement to “sellers and donors” the AAMD
appropriately acknowledged the central importance of these players to the
American art system. The NCP, however, looks less kindly on collectors,
dealers and the art and antiquities market. The first candid expression of
this antipathy appeared in UNESCO’s 1976 Recommendation Concerning
the International Exchange of Cultural Property,81 which disapproved of
international trade in cultural objects because: 

the international circulation of cultural property is still largely
dependent on the activities of self-seeking parties and so tends to
lead to speculation which causes the price of such property to rise,
making it inaccessible to poorer countries and institutions while at
the same time encouraging the spread of illicit trading. 82



rising prices and illicit trading. As Bator put it: “Embargo itself perversely fuels the black
market.” Bator 43.
 

83 “[I]n most art-rich countries there are thousands and thousands of objects that were
uncovered long ago.  Most of these are not important or unique. There is simply no point in
preventing the export of much of this material....Indeed, export of such material should be
encouraged because it would help satisfy the foreign market and reduce the incentive of buyers
to deal on the black market.”  Bator 49-50.

84
 Article !.2.c. of its Constitution commits UNESCO to “Maintain, increase and diffuse

knowledge...By encouraging...the international exchange of...objects of artistic and scientific
interest....”

85 1976 Recommendation Article I.1.
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Many of the surplus cultural objects held by source nations would be
welcomed to the licit international market by museums, collectors, the art
trade and the interested public.83 The Recommendation, however, does not
go there. Instead, UNESCO has interpreted its constitutional mandate to
support “international exchange” of cultural property84 to exclude market
transactions. In the NCP the licit international movement of cultural
property is restricted to governments and “cultural institutions” that deal
only with each other:

“International exchange” shall be taken to mean any transfer of
ownership, use or custody of cultural property between States or
cultural institutions in different countries–whether it takes the form
of the loan, deposit, sale or donation of such property–carried out
under such conditions as may be agreed between the parties
concerned.85

To an American reader, this interpretation of “international
exchange” seems oddly divorced from reality. There is no place in it for
collectors or an active art trade and no scope for a licit market in cultural



86 “Culture is enriched and diversified if private as well as public tastes can be gratified. 
It would be a great mistake to put all decisions about what is beautiful and worth collecting ito
the hands of officials, committees, and boards of trustees.  Private wealth, just because it is
comparatively irresponsible, can be adventurous and iconoclastic. Bator 24.

87 The Recommendation’s image of an art world composed solely of “States”and “cultural
institutions” that barter with and lend to each other necessarily assumes a radical reduction,
rather than “encouragement,” of international traffic in cultural goods contemplated by
UNESCO’s Constitution (see note 84, supra. 

88 Online at
<http://portal.UNESCO.org/en/ev.php-URL_ID=13520&URL_DO=DO_TOPIC&URL_SECTI
ON=201.html> Slovakia became the 24th party to the Convention on March 11, 2009.
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property. There is no recognition of the roles of collectors and dealers in
supporting artists and promoting their work, in building private
collections that ultimately enrich museums, and in pioneering the
collection of objects that eventually are recognized for their cultural
importance.86 Nor is there any  recognition of the utility of the market as
an efficient transactional arena87 and a provider of price indicators of
value.    
    

The 2001 UNESCO Convention on Protection of the Underwater
Cultural Heritage88 takes UNESCO’s anti-market bias to an extreme.
Article 2 (7) of the Convention states in its entirety:

Underwater cultural heritage shall not be commercially exploited. 
 
This startling provision is elucidated in Rule 2 of the rules annexed to the
Convention:

The commercial exploitation of underwater cultural heritage for
trade or speculation or its irretrievable dispersal is fundamentally
incompatible with the protection and proper management of
underwater cultural heritage. Underwater cultural heritage shall
not be traded, sold, bought or bartered as commercial goods.  



89 For a fuller description of the growth of federal regulation of the antiquities trade and
its effects on American museums see Kate Fitz Gibbon, “Dangerous Objects: Museums and
Antiquities in 2008" (March 01, 2009), supra n.66. 

90An article by Clemency Coggins, “Illicit Traffic of Pre-Columbian Antiquities,” 29 Art
Journal 94 (1969) is generally credited as an initiating event in the development of what has
become the NCP. It was closely followed by the Treaty of Cooperation between the United
States of America and the United Mexican States Providing for the Recovery and Return of
Stolen Archaeological, Historical and Cultural Properties, 22 U.S.T.S. 494, T.I.A.S. No. 7088
(1971) and the U.S. Regulation of Importation of Pre-Columbian Monumental or Architectural
Sculpture or Murals Act 19 U.S.C. §§ 1091 ff. (1972).     

91 Paul Bator was a member of the U.S. Delegation to the UNESCO Special Committee
that negotiated and drafted the Convention. His analysis of the Convention and account of its
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The statement that market transactions are “fundamentally incompatible”
with the protection and proper management of underwater cultural
heritage expresses an NCP position that appears to be “fundamentally
incompatible” with the American art system.

The NCP impinges on the American art system in a number of ways.
It has entered popular culture in a form that resonates throughout the art
system. The popular media and public opinion generally accept as self-
evident the premise that cultural objects belong in nations of origin. Major
American museums have felt it necessary to accommodate foreign
demands for the return of important objects in their collections, and the
Association of Art Museum Directors has thought it prudent to adopt the
restrictive policy statement shown above. The NCP’s most significant
American effect, however, is a new and growing U.S. federal government
regulatory presence in the importation of cultural property.89 

That history began in the late 1960's, amid growing hemispheric
concern about the violation of archaeological sites in Mexico and Central
America.90 The United States participated centrally in drafting and
promulgating the 1970 UNESCO Convention and in 1972 was the first
major market nation to ratify it.91 There then began a lengthy legislative



legislative history appear as an appendix in his monograph cit. supra n. 81.

92 19 U.S.C. §§ 2601 ff.

93 19 U.S.C. § 2602.  As this is written, the U.S. has imposed such import restrictions on
cultural objects from 14 nations, most recently China. See the Cultural Property Website at
http://culturalheritage.state.gov/chart.html.

94 495 F. 2d 1154 (9th Cir. 1974).

95 545 F 2d 988 (5th Cir. 1977; 593 F. 2d 658 (5th Cir. 1979).

96 18 U.S.C. §2314.

97 18 U.S.C. § 545.

98 Cultural objects, like other imports, must be “declared” on entry into the United States.
Improperly declared objects may be seized by Customs as contraband. 
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process in Congress that eventually produced the 1983 Convention on
Cultural Property Implementation Act (CPIA).92 The CPIA established a
procedure and an administrative apparatus within the United States
Information Agency (later transferred to the Department of State) through
which foreign States Parties to the Convention could apply for the
application of import restrictions by the United states in order to “deter
the pillage of archaeological or ethnological materials” in their
territories.93 

While that legislation was forming but before its enactment, the
decisions in U.S. v. Hollinshead94 and U.S. v. McClain95 established an
entirely different basis, totally independent of the 1970 UNESCO
Convention and the CPIA, for the enforcement of foreign cultural
property nationalization laws. Those cases held that federal courts would
enforce those laws by treating the importation of cultural objects removed
contrary to their provisions as violations of the U.S. National Stolen
Property Act.96 Then in 1977, with an “Advisory Memorandum” on the
subject of pre-Columbian art and relying on the McClain doctrine and
prior legislation,97 on its authority over customs declarations98 and on its
strategic position at ports of entry, U. S. Customs officials began routinely



99 See the discussion in McAlee, “The McClain Case, Customs, and Congress,” 15 N.Y.U.
J. Int’l. L. & Pol. 813 (1983) and the Boston Raphael case in LEVA5 at p. 163-69 and U.S. v. An
Antique Platter of Gold, 991 F. Supp. 222 (S.D.N.Y. 1997); 184 F. 3d 131, (2d Cir. 1998);

100 Archaeological Resources Protection Act of 1979, 16 U.S.C. 470aa-470mm.  

101 http://www.stanford.edu/group/chr/drupal/chron/january-february-2008. According to
this report, prepared by the Stanford University Archaeological Center,:“The investigation had
been conducted since 2003 by the Internal Revenue Service and Immigration and Customs
Enforcement, with the help of an undercover investigator recruited from the National Park
Service.”  The Internal Revenue Service was involved because of accusations that articles were
donated to museum with inflated valuations.    

102 For a balanced description of how and why the U.S. arrived at this position see Asif
Efrat, “Protecting against Plunder: The United States and the International Efforts against
Looting of Antiquities,” Cornell Law School Working Paper Series No. 47 (2009), available at
http://lsr.nellco.org/cornell/clsops/papers/47   And cf. The Kate Fitz Gibbon article cited supra n.
87.

103 The “taking” issues raised by cultural property nationalization legislation have been
litigated in a few foreign courts. In 1983 the Costa Rican Supreme Court actually held such a law
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seizing or detaining shipments of suspected cultural objects.99 And in
2008, in an apparent effort to extend to archaeological sites abroad the
reach of a statute enacted to protect archaeological resources on U.S.
federal and Indian lands, federal authorities raided four California
museums accused of violating the Archaeological Resources Protection
Act (ARPA)100 by importing stolen Ban Chiang culture objects from
Thailand.101 

In these ways the government of the United States, a major market
nation and the home of the world’s most private, collector-driven art
system, with only minimal regulation of the domestic art trade, has
become the world’s most enthusiastic enforcer of other nations’ broadly
retentive anti-market legislation and its restrictive implications for
American collectors and museums.102 Ironically, some of the foreign
legislation we so enforce, if enacted in the United States, would probably
violate the Fifth Amendment’s injunction against taking private property
for public use without due process and just compensation.103 



unconstitutional as violating its constitution’s property taking clause. Costa Rica, Boletín
Judicial No. 90 of 12 May 1983. The law was subsequently modified to conform to
constitutional requirements. The constitutionality of Italy’s cultural property legislation was
considered in two Corte Costituzionale decisions: 202/1974 and 245/1976. The Corte found no
unconstitutional “taking” in either case. In France, on the basis of existing legislation, the owner
of a van Gogh painting for which an export permit was denied recovered its resulting diminution
in market value from the French government: Ramier,  “Agent Judiciaire du Trésor v. Walter:
Fait du Prince and a King’s Ransom,” 6 Int’l J. Cult. Prop. 337 (1997). And cf. the case of
Beyeler v. Italy, Application No. 33202/96, European Court of Human Rights Judgment of 5
January 2000, set out in LEVA5 at pp. 122-134.

104 Asif  Efrat, cit. supra n. 99 at p. 86, asks a similar question: “Why was the United
States the only major market country willing to compromise its self interest for the sake of
archaeological preservation?” In response he cites (1) public scandals that created a sense of
shame and embarrassment and a feeling that something had to be done and (2) advocacy by “the
archaeological community.” 

105 See James F. Fitzpatrick, “A Wayward Course: The Lawless Customs Policy toward
Cultural Properties,” 15 N.Y.U.J. Int’l. L. & Pol. 837 (1983).   
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It is possible to view the source of this American enthusiasm for
government regulation of the international art and antiquities trade in
different ways.104 Some may simply see it as an obvious way of doing the
right thing by helping source nations preserve the human record. Others
might see it as reflecting a State Department-based policy calculated to
please source nations and build a  reservoir of good will toward the
United States at little cost. Others may see the McClain invocation of the
National Stolen Property Act, the 2008 attempt to make an analogous use
of the Archaeological Resources Protection Act, and Customs’ expansive
interpretation of its own authority as elements of a skillfully engineered
end run around the limiting terms of the Cultural Property Implementation
Act.105 Still others might wonder what new directions the federal
regulatory regime, now focused on international trade in art and
antiquities, may eventually take. 

CONCLUSION



106 See “Thinking About the Sevso Treasure,” n. 69 supra.

107 “What has been the impact of antiquities regulation on the conduct of museums? In
recent years, the acquisition of antiquities by museums has diminished overall. Extensive
restrictions on export from source countries coupled with growing demand for objects with clean
provenance have driven prices up and have taken antiquities acquisition out of the financial
reach of many museums.”  Efrat, cit. supra n. 99 at pp. 84-85.

108 Efrat, cit. supra n.99 at p. 85.
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The New Cultural Policy has of course significantly affected the
American art system. The licit flow of antiquities and ethnographic
objects from abroad has diminished to a trickle. Source nation
nationalizations and export controls insure that collectors and museums
wishing to build or upgrade their collections, and the dealers who
normally supply them, will have little new material to choose from.  The
licit supply of new collectible material is further reduced by the “guilty
until proved innocent” presumption that makes orphans of unprovenanced
objects like the Sevso treasure.106 American museums consequently offer
poorer collections for scholars to study and the public to enjoy.107

Equally important, under the NCP every acquisition of a foreign
antiquity, ethnographic object or work of art has become a potential
disaster for the dealer, collector or museum.  Museums are particularly
vulnerable: 

[A]cquisition today carries significant risks for museums, especially
the risks of legal battles, either over civil claims for return or over
criminal charges. Museums caught in unlawful possession of
antiquities pay a hefty price in terms of reputation and public trust
as well as loss of the acquisition funds. The chilling effect of
litigation has increased the reliance on loans and has made
museums more cautious about accepting antiquities from
collectors.108   

The chilling effect is compounded by the resulting increases in



109 Museum curators are forced to acquire objects, not based on their artistic or
historical value, but rather on the criminal advice of counsel....By triggering the extremely
powerful federal prosecutorial machinery, the U.S. has unwittingly shut off debate about the
proper place for art and antiquities, and alienated the art market itself. Fincham, “Why
U.S.Federal Criminal Penalties for dealing in Illicit Cultural Property Are Ineffective, and a
Pragmatic Alternative,” 25 Cardozo Arts & Ent. L. J. 597 (2007)

110 “[I]t would be a disaster if all art stayed at home,” Bator p. 30. “the idea of a world in
which art was destined to stay in the place in which it was made is a terrible nightmare.”  Mary
Beard, “Sale or Return,” Times Literary Supplement, Oct. 2, 2009, p. 4 col. 4.
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compliance costs and lawyers’ fees, which consume museum resources
that might otherwise be available for acquisitions, exhibitions and
educational programs.  The looming threat of civil or criminal litigation
also has a serious distorting effect on acquisitions decisions:
“Connoisseurship has been displaced by other considerations,”109 and the
more desirable acquisition may be foregone out of an excess of caution.

Is America’s embrace of the New Cultural Policy a good thing?  Is it
in our interest to support other nations’ unbridled cultural nationalism?
Are we wise to indulge the antipathy of Unesco and establishment
archaeologists to collectors, dealers and the art market? What is in it for
America?  

At a different level, what kind of a world art system should we
support? Should we encourage the current NCP sentiment for a world of
culturally parochial, retentive nationalist art regimes in which all Greek
art treasures remain in or return to Greece, Italian masterpieces and
antiquities to Italy, Egyptian antiquities to Egypt, and so on and on? That
road ultimately leads to extreme specialization.110 While Greek museums
would hold even more splendid collections of Greek works than they
already do, they would contain little else (as is largely true of Greek
museums today). Indonesian museums, filled with only indigenous
Indonesian art, would be unable to sell excess pieces to support and enrich
their collections and unable to diversify them by purchasing, for example,
Western art. There would be no licit international art market. Private



111 See Kwame Anthony Appiah, “Whose Culture Is It?” in The New York Review of
Books, Feb. 9, 2006 and in his book: Cosmopolitanism : Ethics in a World of Strangers (2006).

112 James Cuno, Who Owns Antiquity? Museums and the Battle Over Our Ancient
Heritage (2008) strongly argues the case for such “universal” museums. See also the 2003
Declaration on the Importance and Value of Universal Museums, signed by the Directors of 18
museums, 10 of them in the U.S.  The Declaration and a range of reactions to it–some of them
quite hostile--are published in ICOM News no. 1, 2004, online at icom.museum/universal.html,
and further reactions can be found by Googling “universal museums.” 

113 Mary Beard, supra n. 110.
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collections, if they were permitted, would be similarly restricted:
collectors could only acquire and hold national art and artifacts.

Or should we favor the more cosmopolitan world art system implied
by the concept of a “cultural heritage of all mankind”111 and by the
statement in the preamble of the 1970 UNESCO Convention that:

the interchange of cultural property among nations for scientific,
cultural and educational purposes increases the knowledge of the
civilization of Man, enriches the cultural life of all peoples and
inspires mutual respect and appreciation among nations.

This road leads to art systems in which collectors and museums acquire
and show works from a variety of the world’s cultures, as do the Louvre,
the British Museum and The Metropolitan Museum, among many other
universal museums?112 It also accommodates a reality nicely expressed by
classicist Mary Beard: “We may try to regulate the movement of cultural
property, but – licit or illicit – we cannot stop it.”113  

In the existing cultural property dialogue in the popular press, in the
scholarly literature on cultural heritage, in the halls of UNESCO and in
the lobbies of national legislatures and ministries of culture such questions
and realities seldom receive serious attention. There is little evidence that
ministers of culture in source nations or UNESCO officials in Paris
understand the American art system or care about its welfare. They are



114 See e.g. Colin Renfrew, “Collectors are the Real Looters,” Archaeology, May-June
1993, vol. 46, p. 16.

115 See note 78 and accompanying text, supra.

116 See note 82 and accompanying text, supra.

117 I have repeatedly argued for such a dialogue (see Critical Essays at pp. 62-63, 139-
140, 291-92, 344-46, 364-65, 400-401) but with little discernible effect.    
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comfortable with their own public art systems and the positions they hold
within them.  Nor do our archaeologist friends show much concern for the
interests of American dealers, collectors and museums.   

On the contrary, most of the current cultural property “dialogue” is
actually a hermetic monologue in which source nation cultural
nationalism, the single-minded pursuit of archaeologists’ professional
goals, and the hostility to collectors and the art market expressed in
UNESCO’s cultural program combine to support each other. In that
monologue, at its worst, American collectors are vilified.114  Their
interests, and those of our museums and art trade, are denigrated or
ignored. The major players in our art system are dismissed as “self-
seeking parties”115 whose activities are “fundamentally incompatible”116

with the New Cultural Policy.   

This will not do. The American art system is itself a cultural
treasure, a great national resource, unique in the world. Its encounter with
the New Cultural Policy raises important questions that require thoughtful
consideration. It is time for a genuine cultural property dialogue to
begin.117 

END 
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